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P-ROCEEDI-NGS
(10: 05 a.m)

CHAI RPERSON GRI FFI S: March 5, 2002. Thank you
very much for being patient with us while we got through our
nor ni ng busi ness, and we will proceed.

| believe the schedule that's at the door is the
correct one we're following today. M. Hart, is that --

MR HART: Yes, that's correct, sir.

CHAI RPERSON GRI FFI S: Ckay. Cood. Because there
has been some juggling in the order, and why don't we get right
into the first case.

MR HART: The first case, or what about the
M nut es?

CHAl RPERSON GRIFFI'S: Actually, | think we're going
to defer the Mnutes because we have a couple of things that we
want to get done this norning. Also, let ne just state the
outline of the norning in terns of schedule. Because of prior
comitrments of this Board, we will be breaking for lunch at 12:00
and resunming pronptly at 1:00. W will have to call a case at
1:00, so we may not nmake it through all of the decision naking
this nmorning, but we wll resume the decision making after the
case that is called pronptly at 1:00. So with that, we wll take
-- | would anticipate take the Mnutes the last item of the day,
unless we zip through all 15 of these itens within the next 15

m nut es.
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MR HART: Go ahead, sir?

CHAI RPERSON GRI FFI'S:  Yes. Thank you, M. Hart.

MR HART: kay. The first case of the norning for
March 5, 2001 Public Meeting Agenda is the Application Number
16566, Georgetown University Canpus Plan. On Novenber 14'", 2001,
the Board of Zoning Adjustnment received a revised canpus plan
from Georgetown University, and comrents on the revised proposed
plan for the parties to the case pursuant to Condition Number 18,
as revised in the August 6, 2001 Order on Reconsideration in the
above-referenced case.

After prelimnary review of t he materi al s
subnmitted, the Board took action on January 2™ 2002 to schedul e
the matter for a decision meeting on March 5", 2002, at which
time the Board will determne pursuant to Condition Nunber 18
whet her further proceedings are warranted, or whether the revised
pl an should be certified as the approved canpus pl an.

Board Menbers, your folder includes a copy of the
revi sed proposed plan and coments submtted by the parties. The
participating nmenbers, Board Menbers are M. Giffis, M.
Renshaw, Ms. Etherly, M. Levy and M. Franklin.

The Application is now before the Board.

CHAI RPERSON (R FFI S: Thank you very nmuch, M.
Hart. A couple of things before we proceed directly into this.
I would, of course, introduce everybody that's here today. %%

name is Geoff Giffis, I'mthe Chairperson, and Ms. Renshaw, the
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Vice Chair. Representing the National Capi t ol Pl anni ng
Commi ssion, of course, is M. Levy. Ch, and M. Etherly, |I'm
terribly sorry, is our esteemed Menber. And M. Franklin is with
us today, and | believe M. Franklin has a snall statenent.

COW SSI ONER FRANKLI N Thank you, M. Chairman. |
want to, just for the record, to clarify that I'm still an
enpl oyee of the Architect of the Capitol for various purposes,
anmong them ny participation in matters that | had previously sat
on for purposes of their resolution. And that is the authority
under which | am present today.

CHAI RPERSON (RI FFI S: Good. Thank you very much.
Al so, before getting into this, | just want to state for the
record that Board Menbers have received copies of the follow ng
items. And | think it's just easier if | run through these and
not depend on ny own nenory.

First, nunmber one would be the Board's order of
March 29, 2001 that conditionally approved the application of
Ceorgetown University for approval of a new canpus plan. Second,
woul d be August 6'", 2001, which was the Reconsideration O der
that nodified certain conditions of the adopted order on the
March 29 date. Third, was the proposed revised Ceorgetown Canpus
Plan 2000 submitted by the Applicant on Novenber 14, 2001.
Fourth, was the comments filed in response by H Il and Dale
Honeowners Associ ation, and that was done on December 14", 2001.

Fifth, were the coments filed Decenber 17", 2001 collectively
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by the Cdtizens Association of Georgetown, the (inaudible)
Ctizens Association of Ceorgetown, Honeowners Association
Vauxhal |  Community Gtizens Association, and the GCeorgetown
Residents Alliance. Sixth, was the Applicant's response filed on
the 27" of Decenber, 2001. As M. Franklin has indicated, also
Ms. Renshaw were the Board Menbers that sat on this and
participated in the application fromthe very beginning. And |et
me just say that because at this stage of the proceeding, the
Board will be considering only the limted issue of whether the
proposed revised plan conplies wth the conditions of the
approval that was set forth on the March 29", date and the
Reconsi deration O der. There's no need for the new Menbers of
the Board to read the entire record in the proceedings but to,
obvi ously, be well versed and read in the previous docunents that
I listed.

So that being said, | have polled the other Menbers
of the Board, and they have received and are ready to deliberate
on all of these matters. And that's the opening for discussion

Anyone want to pick this one up? Ch, yeah, indeed. Let's have
a quick statenent by M. Etherly.

MEMBER ETHERLY: Thank you very much, M. Chairman.
Cood norning everyone. Just as a matter of disclosure for
colleagues and for parties and interested parties in this
proceeding, | am a graduate of Georgetown University Law Center.

| also have been enployed during a sunmmer program as an adj unct
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witing professor with the Law Center. |'ve been advised by ny
col | eagues, as well as Corporation Counsel, that given the |ack
of a role of the Law Center in this proceeding, that should not
present a matter, but | wanted to be sure, just to nake sure that

ny col |l eagues, once again, were aware of that.

That being said, as you said, M. Chairman, 1've
read the record as it relates to the revised order, and wll be
prepared to sit on the case. And do not believe that that

affiliation would in any way color ny approach with regard to
deciding this natter objectively. Thank you, M. Chairnan.

CHAI RPERSON  GRI FFI S: QG eat . Thank you, M.
Et herly. Does anyone have comments on that? | feel that it is
appropriate for M. Etherly to continue on this, and proceed with
the deliberations on this. Anyone disagree? Very well then.
Seei ng a consensus, | think we can proceed.

Ckay. Well let nme just lay it out there then. Al
the information that we did receive, obviously, we have. Qur
orders, the Reconsideration Oder which, as stated, nodified
certain conditions. W have the Novenber 14 subm ssion from
Geor get own. Let ne ask Board Menbers for comments on the, why
don't we say the parallelness of the canpus plan to the order?

COW SSI ONER FRANKLIN: M. Chai rman.

CHAI RPERSON GRIFFI'S:  Yes, M. Franklin.

COW SSI ONER FRANKLIN: It seens to me that on the

basis of all of the coments that we have received, and the fact
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that very lengthy proceedings have occurred heretofore with the
cost and noney, and tine to participants that | would like to
suggest that no further proceedings would be necessary, if the
Board could see its way to basically on its own notion, as it
were, establishing a revised canpus plan that included a new
appendi x to the rather substantial |ist of appendices that have
already been submtted by the Applicant. And that new appendi x
would, in effect, incorporate the conditions that have been
i nposed on the approval of the canpus plan. And if the new
appendi x set forth those conditions and indicated, in addition,
that any inconsistency between the rest of the canpus plan and
those conditions would have the conditions apply, that we could
nove this matter forward, so I'd like to, just for purposes of
di scussi on, suggest that we proceed in that fashion, because |
don't think that the status of the natter, it is clear that the
University itself wll revise its plan to include those
condi ti ons. And it would be well to have those conditions set
forth within the plan itself as an appendix, so that the Zoning
Admi ni strator and any other interested party or person would have
a conplete understanding of how the University is to proceed
hereafter, so I'm just suggesting that as a way in which we can
nove this along without any further proceedings.

CHAl RPERSON GRI FFI S: Very good. And it's -- so
I'mtaking it that you find that the revised canpus plan does not

specifically address the conditions of the order. I's that
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correct?

COW SSI ONER FRANKLI N That's correct.

CHAI RPERSON GRI FFI S: Ckay. And so in order to
facilitate no msunderstanding of the Board's order wth the
revised canpus plan, you are suggesting, and | think it nmay be
appropriate to put that into a notion, that we attach an
addi ti onal appendi x, which |ooking at the index would be Appendi x
O if ny A phabet serves me, and that would, in fact, list the
conditions as they are witten in the conbination of the March 29

and the August 6" orders.

COW SSI ONER FRANKLI N: That's correct, M.
Chairman. |'ll be glad to state that in the formof a notion.

CHAI RPERSON GRI FFI'S:  Fabul ous. | think that woul d
be good. In which case, we need a second on that, and we can

have further discussion.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON CGRI FFI'S:  Seconded by Ms. Renshaw. M.
Renshaw, did you want to speak to the notion?

VI CE CHAI RPERSON RENSHAW  Just to say that | went
through the revised plan of the University against the conditions
that the Board had put on this case trying to nmatch the two, and
unfortunately, the match wasn't there. And | think that M.
Franklin's motion is a nost reasonable way to proceed to neke
sure that those conditions are a definite part of the order, and

to which the University will then have to subscribe.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

| want to commend the Citizens Association of
Ceorgetown, and the other citizens' groups that have coll aborated
with it, and also the H Il and Dale Association for their work on
bringing to the attention of the Board various deficiencies of
the revised plan which they felt needed our attention.

CHAl RPERSON GRIFFI'S:  Good. But in terns of that,
and in ternms of the submissions by the associations, you don't
feel that the conditions as stated by this Board need to be
refined. Your feeling that the subm ssions speak to the notion
and that --

VI CE CHAl RPERSON RENSHAW  Exactly.

CHAI RPERSON GRI FFI S: -- or speak to the order.
Ckay. And | was also well, pleased, to see the rewordi ng of sone
of the orders that | think nake them nuch nore one, direct and
specific. And two, | think enforceable and reasonable, and so |
woul d agree with incorporating theminto the revised canpus pl an.

Any ot her comments? M. Franklin.

COW SSI ONER FRANKLIN:  Yes. | just wanted to say
further, M. Chairman, that while the language -- the parties
have suggested certain | anguage for an order, | would assune that
the Staff of the Board will develop an order that is one that
they are satisfied with to recomrend to the Board, and that we
will not necessarily adhere to the precise language that the
parti es have suggest ed.

CHAI RPERSON (Rl FFI S: Thanks a | ot, and thanks for
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that clarification. | think that's an excellent point that we
woul d have. W would issue an order that indicated what we are
proceeding with today, and that would list the conditions as
approved by the Board, and would indicate that it would be
attached to, or perhaps nore appropriately the Novenber 14"
canpus plan would be incorporated into our approved notion and
order, which would add an appendix that would detail the
conditions. kay.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: | agree with the direction that we're
headed on this. | would like to point out though in ny review of
the Novenber 14", 2001 canpus plan, although | see Appendix N
listed in the Table of Contents, | don't see it included in the
docunent, at least in ny copy, so perhaps that would need to be
added if it's mssing.

CHAl RPERSON GRIFFI'S:  Yeah. |Indeed. Well, | think
it's an excellent point, and | think what we will have is just an
addi ti onal appendi x added. And | had noticed that also, and
Appendi x N was to be the inprovenents of Canal Road Entrance, and
we can get clarification on that for sure.

Ckay. Anything in addition that anyone would like
to bring to these deliberations?

VICE CHAI RPERSON  RENSHAW Just again, M.

Chairman, to nmke sure that the conditions will have the full
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wei ght of the Board, that the Zoning Administrator would then be
responsible for enforcing these conditions as set down in this
order. Correct?

CHAI RPERSON GRIFFI'S:  Good, and absolutely so. It
woul d obviously be the order of this Board, which would be the
enforceable item of this deliberation, as it's incorporated into
the canmpus plan, so it would be clearly the -- it would clearly
be the enforceable docunent that | think that you' re |ooking at,
for it to be -- last 10 seconds for comments.

Very well then. | would ask for all those in favor
signify by saying aye.

(Vote.)

CHAI RPERSON GRI FFI'S: Any opposed? Very well. The
Staff will record the vote when they're ready.

MR HART: The Staff would record the vote on a
noti on nade by M. Franklin, and seconded by Ms. Renshaw, as 5-0,
with the language as laid out by the Chair and M. Franklin.

CHAI RPERSON (R FFI S: Thank you, M. Hart. Ckay.

And while we have a nonent, also let ne just -- oh, then, M.
Franklin, you're done for the day then. Is that correct? Well,
t hank you.

COW SSI ONER FRANKLIN:  Am | excused?
CHAI RPERSON (Rl FFI S: You are excused, and thanks
for show ng up. Let ne just take a nonent also to introduce

Staff that is ably guiding as always in our proceedings, and |'l1
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start at the very far end with Ms. Bailey, and M. Nyarku, M.
Hart and Ms. Pruitt,who are with us today. I think we're ready
for the next. AmIl right?

MR HART: Yes, sir. The next case -- we need to
have Ms. Mtten.

VI CE CHAl RPERSON RENSHAW  She's coni ng.

MR HART: . The next case on the Agenda is
Application 16827 of The Stuart Building LLC, pursuant to 11 DCMVR
3104.1, for a special exception under Section 508, and pursuant
to 11 DOMR, Section 3103.2, a variance fromthe floor area ratio
provi sions wunder Section 531 to allow an addition to, and
conversion of the existing building for office use in the
DCOY SP-1 District, at premses 1750 N Street, NW That's in
Square 159, Lot 70.

The hearing date on this case was January 29, 2002.
The Applicant posted the property for 11 days. Fifteen days are
required by the Zoning Regul ations. The Board instructed the
Applicant to | eave the posting up for an additional four days.

The American Society for M crobiology, one of the
abutting property owners, presented testinony that indicates that
the organization is concerned about the proposed rear addition,
whi ch faces the Society's property.

The Board heard the facts of the case and
determ ned that additional information would be needed prior to

making its decision. The following was requested from the
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Applicant, verification that the building is a contributing
structure to the Dupont Circle Historic District, and that the
H storic Preservation Review Board approve the proposed
construction. The Board nade note of Subsection 2100.5 of the
Zoning Regulations, which states that no additional parking
spaces shall be required for a historic landmark, or a building,
or structure located in a historic district, which is certified
by the State H storic Preservations Oficer as contributing to
the character of that historic district.

Two, docunentation describing how the project
conplies with the purpose and intent of the Dupont Crcle Overlay
District, which is Subsection 1501.4 of the Zoning Regul ations.

Thr ee, dinensioned drawings of the existing
buil ding, including sections, a roof structure plan, additional
docunentation justifying why the building's floor area ratio
should be increased, and why the building should be used
exclusively for office space instead of mixed use, an explanation
of how trash will be handled at the site.

Questions the Board is seeking answers to include,
will a dunpster or super dunpster can be used? WII trash be
picked up from the front or rear? Were will trash be stored
prior to being picked up?

Seven, updated conputations to clarify the correct
floor area ratio and the | ot occupancy.

From the CGovernnent Agencies, a review by the Fire
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Departnment to assess whether the project wll be capable of
neeting fire code requirenents. The Board was particularly
concerned about the rear exterior stairs for two reasons. First,
if there were an energency, would the occupants of the building
be able to exit the premses from the rear? Second, if the
stairs were to be constructed, would it elimnate one of the
proposed on-site parking spaces?

Nine, a review by the Ofice of P anning and
Department of Public Wrks to deternmine if the roadway, which
provi des access to the site fromthe rear, is a private easenent
or public alley. If the roadway is public, why is it gated?
Additionally, the Applicant is to provide a dinensioned parking
plan to DPW for review DPW and OP are to provide revised
reports.

The Board established the follow ng dates. 07}
February 18" , 2002, submissions were to be filed. The record was
left open for responses to the subm ssions. And March 5", the
Board's decision is to be made at this Public Meeting.

The participating Board Menbers are M. Renshaw,
M. Levy, M. Etherly, M. Mtten and M. Giffis. The
Application is now before the Board.

CHAl RPERSON GRI FFI'S:  Thank you, M. Hart, indeed.
And welcone to Ms. Mtten, who joins us on this case this
nor ni ng.

Ckay. Ch, first, just to be totally clear, in
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decision naking we don't have any additional testinony, so you
have boards up, and I'm only assuning because we will not talk
about them that they are what we saw during the hearing. W do
have two additional subm ssions, and | think M. Hart touched on
t hose. ne was from the adjoining property owner, and one was
from the Applicant. I'm not going to rehash what M. Hart has
specifically outlined at this point, but open it up to discussion
and deliberation of this Board at this tine.

MB. STUART: M. Chair.

CHAI RPERSON CGRI FFI' S: Yes.

M5. STUART: On behalf of the Applicant, 1'd like
to notify the Board that | --

CHAI RPERSON GRI FFI S: Wuld you just state your
name and address.

M5. STUART: Yes. My nane is Panela Stuart. %%
address is 5115 Yuna Street, NW |'mthe nanagi ng nenber of The
Stuart Building LLC

I'd like to notify the Board that | received just
yesterday a copy of the neighboring property's subm ssion. It
was not sent to ne, and | would like an opportunity to address

sone of the issues raised in that, as well as sone in the M nutes

of the Board that were not addressed in ny subm ssion. And |
have one additional subm ssion from M. St oi ber  whi ch,
unfortunately, arrived in ny office after | had filed ny

submi ssion, and so | brought it with ne today, depicting the non-
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useabl e areas of the building.

CHAI RPERSON  GRI FFI S: Ckay. Well, here's the
i ssue. I nmean, if we hear further testinmony regarding the
letter, regarding the outline that was indicated of what the
Board needed, and then additional information from M. Stoiber,
we're not in decision naking. W're in Public Hearing, and so
what we could do, and |I look to the Board, we can continue this.
Qpen it up for hearing, and open the record again, and set this
off for a hearing date. | imagine looking at the schedule this
norning as we're trying to get things acconplished, we're
probably |ooking at My, early June for a continuing hearing of
this. Deci sion making would then be projecting out, then July,
potentially August, so that's where we are at this point.

| think the Board would have sone deliberate
process today that may bring to light sonme additional -- well, |
think we need to get into that, and this is what | woul d propose.
| have listed that you have nade that statement and would Iike
to address three topics. And why don't we get into our brief
del i berations here, and see how they progress, and then we can
reassess. So to that, Board Menbers.

COW SSI ONER M TTEN. M. Chai r man.

CHAl RPERSON GRI FFI' S Yes.

COW SSI ONER M TTEN: I would just interject a
thought on the first issue that was raised by M. Stuart, which

is that she wanted to coment on the subnission by the
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nei ghbori ng property owner.

CHAI RPERSON GRI FFI'S: R ght.

COW SSI ONER M TTEN And because the nei ghboring
property owner was not a party, they didn't have a requirement to
serve any of the interested parties in the case, and so it was
your obligation to check the record for the additional
submissions. So while I'mcertainly interested in hearing that,
in terns of there being sonme kind of |ack of notice or sonething,
| just -- | guess I'd like to put that on the record that there
was no requirenment by the association.

CHAIRPERSON GRIFFIS: Right. And | would agree. |
woul d also add to that, if | mght --

COW SSI ONER M TTEN.  Certainly.

CHAI RPERSON CGRIFFI'S:  -- that reading this, there -
- 1 did not find this, and | can be corrected. | did not find
any new information stated in this that was not brought up in the
heari ng. I nean, they restate their position that they are not
unopposed to the special exception or, in fact, the increase in
FAR. However, they are opposed to the exterior stair, and how it
inmpacts their site. | think that was clearly laid out. In fact,
| had that in nmy notes before | read th is.

COW SSI ONER M TTEN: But the nore substantive
issue that | wanted to raise is the fact that while I'm-- | was
happy to see the submssion about the alley closing in the

record, what still remains unknown to us is who owns the portion
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of the alley that has been closed, since it's not shown on any of
the plats that have been submitted, that it's been incorporated
into other lots. And what legal rights does the owner of the
subject property have over the closed portion of the alley.
That's gernane for two reasons.

One, the parking issue. And two, the trash renoval
issue. And although we did cover the issue of parking in terns
of there not being any additional requirenent for parking because
the property is a historic district, and | believe we had asked,
and | don't recall if it's in the record already, for the
docunentation. There has to be a specific request made, | think,
of the Hstoric Preservation Dvision regarding the status of the
structure. But | think in terns of deciding whether or not it's
appropriate to grant the special exception, we need to know
legally what's the status of the parking on the property, so |
think it's germane, even though there nay not be any additional
requi rement, so | think the record is still inconplete.

CHAI RPERSON R FFI S: Ckay. And you're
specifically looking to the status of the alley again, sone
docunent ati on about who owns it, and what is the access use for
this particular property of that alley, and that goes to the two
i ssues that you brought up, which |I think were pertinent. And
then in terns of the Hstoric Preservation, it is the
certification that it's a contributing building within the

H storic Overlay. Ckay. And so, M. Mtten, if I'm
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understandi ng your correctly, indicating that the record is not

conplete, that you are conceivably not prepared to finalize your

deliberations, and vote on a notion with this. |Is that correct?
COW SSI ONER M TTEN: I would prefer that there
were nore information. | don't -- | nean, | think that it's

possi ble that we could be satisfied. Wiat we don't know is --
because we don't know what the legal rights of this property
ower over the alley are, we don't know if we should be
conditioning the special exception in some way if, for instance,
there were no legal rights accruing to this property over that
alley. W would have to condition the special exception as it
relates to trash renoval in sone way other than take it out the
back, because legally they couldn't do that. So we don't -- |I'm
saying | don't think we can have a good decision wthout that
addi tional information.

If it was brought to a vote today w thout that

information, | would have to vote against it, because based on
the information that is in the record, I'mnot satisfied that the
special exception is appropriate, but | think | could be
satisfied.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER M TTEN: | don't feel the same way
about the variance, however.

CHAI RPERSON GRI FFI S: | see. And so one option

that you bring up would be to nove this to a decision making, our
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next decision naking, and try and conpile that information. I's
that correct?

COW SSI ONER M TTEN:  Yes.

CHAI RPERSON (R FFI S:  kay. O hers?

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  yeah.

MEMBER LEVY: I would have to agree with M.
Mtten, in that | don't think that the record, at this point,
contains -- it certainly doesn't contain all the information that
we asked for during the hearing. And | would be prepared to

proceed today, or not to proceed today, either way we decide to

go, but | agree that the record -- it doesn't contain

information we would need to -- | guess | would just say |

t he

woul d

also have to vote against the case today if we were to take

action.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: I don't have what | need to nmake a

decision in favor of the case.

VI CE CHAl RPERSON RENSHAW M. Chai r nan.

CHAl RPERSON (RI FFI'S:  Yes, Ms. Renshaw.

VI CE CHAl RPERSON RENSHAW | feel that

| could go

forward with a decision today, but like nmy colleagues, | would

have preferred to have additional information so that ny decision

could be -- could weigh this infornmati on accordingly.

reviewing the case, | looked for what we asked for,
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frustrating when that information is not in hand. And | can see
the need for sone additional tine. Perhaps, the Applicant can
deliver this information within quick order so that we can put it
on the Agenda for our next Decision Meting. | would hope that
that would be the case. However, | would be wlling to go
forward this nmorning if ny coll eagues wish to do that.

CHAI RPERSON CRI FFI S: QG her conmments?  Ckay. I
think it's fairly clear that where the Board is at this point
and | would agree. | do not believe that this infornmation is not
available, or could not be delivered to us. And | think that it
would not serve, frankly, the Applicant well proceeding today.
In which case, why don't we nove this to the next Decision
Maki ng. Before we do that, | would suggest that we keep the
record open in order to receive the information as stated
regarding the alley. A so, frankly, the entire list that we had
before we can now produce that in witten form if that wasn't
done before. And | would also, in terns of the issues brought up
by Ms. Stuart this norning about addressing the letter by the
adj oi ning property owner, the American Society of M crobiology, |
woul d keep the record open to receive a response to that. But |
would also indicate the fact that | think the issue is fairly
clear what the objection is, and it may be well worth, and |
woul d be open to receiving -- well, alternative design scenarios
that mght nitigate the opposition and still facilitate the

desi gn and use of the building.
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| don't know whether that's possible or not, but |
think it's fairly clear what the objection is by the Society, and
that should be possibly |looked at, if it hasn't been exhausted
al r eady. | can't answer that. In terns of the second, it was
the list that was delivered by M. Hart this norning, so that
can, obviously, and should be addressed, all of those. And then
I'm not sure with specificity of what M. Stoiber's additional
information is, but | would say that we can keep the record open
to receive that, to see if it, in fact, addresses the test for
the variance and the special exception.

Ms. Mtten, did you have a coment ?

COW SSI ONER M TTEN: | just wanted to add to the
information that we'd like to see, just to renew our request, and
| think typically these referrals are nmade by the Ofice of
Planning on our behalf, that the fire departnent assess the
egress from the rear, particularly in light of whatever we're
going to be told about the legal rights of this property owner
over the private alley. | think that's an inportant question to
be answer ed.

CHAI RPERSON GRI FFI 'S Ckay.

COW SSI ONER M TTEN: And | also wanted to just
make a comment on your, you know, encouraging the Applicant to
continue to deal with the objections of the adjacent property
owner, which is certainly desirable. But | guess | wouldn't want

to give the inpression that nerely satisfying the objections of
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the property owner neets your variance test.

CHAI RPERSON GRI FFI S: Yeah. Thank you for saying
that, Ms. Mtten. | think that's absolutely appropriate, that in
sone respects, opposition goes to the adverse inpact, whether it
be within the variance test or the special exception. But
clearly, it is not a popularity contest where if everyone |oves a
project, that does not necessarily nean that they meet the test
of all that.

And let ne just also state for our own reiteration,
but also for the Applicant, that the Ofice of Planning report
that we still have on record reconmends the approval of the
speci al exception, but did, indeed, recommend denial of the area
variance to allow the increase in the building's floor area.

Ckay. | think that's fairly clear. W can | ook at
date. And | would turn to you, Ms. Stuart, now for just a brief
conment . First of all, | need to know, clarification. Is it
conceivable for you to have that additional information in order

for our deliberation to happen in our next Decision Mking

Meet i ng?

M5. STUART: | believe that | can satisfy the
Board's informati onal concerns today orally. I'm prepared to do
that, as best as | think it can be done. Particularly, wth

respect to the alley issue, in speaking with M. Jackson who,
unfortunately, did not receive ny submssion until yesterday. He

was unaware of it. | hand-delivered it to him so | have had no
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communication with him since then, but he advised ne that his
investigation revealed that the alley is, in fact, considered a

public alley.

The docunents | submtted in ny submssions were
what | dug up from the Recorder of Deeds Ofice. | note that
they consisted of energency legislation of the Council. | don't

know whet her that has since been superseded, but the fact of the
matter is that | am certainly prepared to address the access
issues, and in ternms of what | know concerning the ownership of
the alley, and the fact that several other abutting properties
have special exceptions of the same nature that this property is
seeki ng.

CHAI RPERSON GRI FFI S: Ri ght. kay. Wll, before
going any further, | mean, | think you bring -- |I'mnot sure you
could do it all today. And | think if not, if you haven't
received, | think you could have received a tone of the Board in
their deliberation at this point. And it nmay be wise to not try
and answer the question, just in -- and I'll be direct with you.
Just on what you' ve stated on the alley doesn't bring

clarification to ne.

You stated that we have -- in fact, we have
docunentation that it was closed by the D.C. Council, and yet
you're telling me that it's a public alley. | don't know how - -

M5. STUART: I'"'m telling you what M. Jackson

reported to me yesterday.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27
CHAI RPERSON GRIFFIS: Ckay. And ny point is this,

we need clarification on exact. | don't need the -- frankly, a
nore anecdotal testinony to it. And I think it's out there, as
one mght say, the truth, and so that's all we need to do, is
have it in front of us, and then we can proceed. And | think it
woul d probably be advantageous from your standpoint to heed sone
of the words of the Board Menmbers this norning, and put together
the rest of the docunentation.

I'm not sure that you could cone up wth whether
this is a contributing building in the Overlay today.

M5. STUART: M. Jackson informed ne yesterday that
he had consulted the appropriate people who said that it was.

CHAI RPERSON GRIFFI'S:  Well, consultation is not --
actually, what we would need is a certification by the State

Preservation Oficer that it is, actually, a contributing

building. And that is -- | mean, that's a phone call, and fairly
easy thing to do, if it is. But in this -- Board Menbers, you
want to -- first of all, let's say in terms of process, there's

no way we're doing it right now Conceivably, the only option is
that you wait to see that we finish our entire schedule of tine
left today, and then we can proceed with this. Q herw se, as
stated first thing this nmorning. W have to proceed with the
Deci sion Making to get to a tine at 1:00, so if you want to take
that chance, that we are finished in the afternoon, which neans

sitting here for another five to six, seven or eight nore hours,
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with the possibility that we'll get to you, wth a real
possibility that we will not, | would -- that's the only way |
think we coul d proceed today.

COW SSIONER M TTEN:  If | could, M. Chairman. |
think you are absolutely on the right track, which is it's
i nappropriate for us to take the word of an Applicant who may be
-- | nmean, you're telling us --

M5. STUART: A nenber of the bar.

COW SSI ONER M TTEN: -- what your belief is, but
when we have available to us docunmentation, or documentation can
be obtained of these -- this information, |ike whether or not
this property is a contributing structure in the Hstoric
District. This issue about the alley, and whether it's a public
alley or a private alley, we now have -- in the record we have
information that it's -- that the alley has been closed. W have
anecdotal testinony, as M. Giffis has characterized it, that in
fact it's a public alley. But we also have in the record
testinony that it has a gate across it, so -- and what we did, we
had a lot of the same information with a little bit Iess
docunentation after the  hearing, and we asked for sone
clarification. W have no nore clarification today of the
situation with the alley than we did at the conclusion of the
heari ng.

There's also the issue as it relates to cars

parking on this property, that the anmount to which the subject
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property abuts the alley is not even sufficient to drive a car
across, so there's the issue of, forget the alley access, to have
you any legal right to cross over your neighbor's property? So,
you know, | don't think any of this was left unsaid at the
conclusion of the hearing. And | think the time has cone to
docunent these things in the record, and allow the Board to go
forward and nmake a deci sion. | think the Chair is absolutely
correct in asking for the docunmentation, in fact, insisting on
the docunentation if it's available.

CHAI RPERSON CGRIFFI'S:  Ckay. And | appreciate that,
Ms. Mtten. | would again -- what you can do is -- I'll give you
the opportunity. Let's look to, first of all, the schedule. W
have availability on April 2"?

MR HART: Yes, we do.

CHAl RPERSON CGRIFFI'S:  Okay. So we would set it to

April 2™ and I'Il give you the option. If you think that you
want to stay today, | would have you indicate to Staff in the
office, and they will let us know that that's the case, and it is
slim to none that we'll get there. I rmean, |ooking at our
schedule today, | can pretty much predict that we'll go passed
6:00, in which case we wouldn't get to you, but that -- we'll

gi ve you the opportunity if you want. Yeah.
MR HART: M. Chair, given that it's up in the
air, if not --- if she's going to cone back, the decision date

will be April 2" and |I'd request submissions by March the 21%,
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assum ng that, you know, you can nake subm ssions for the April
neeting. Thank you.

CHAl RPERSON GRI FFI'S:  Good. Thank you. M. Levy.

MEMBER LEVY: M. Chair, 1'd just like to weigh in
on this. | find it -- in looking at my notes, | think that this
Board was very clear in the additional information that we asked
to be submitted by the Applicant. And | find it very frustrating
that we're at the Decision Meting, and we don't have the
majority of the information, nor has it even been addressed in
the Applicant's additional submttal. And | don't think that
testinony is appropriate at Decision Metings, so | would hope
that we nove to either act on the case today, or to reschedul e
the decision for April.

CHAl RPERSON Rl FFI S: Ri ght. Cood. And |
appreciate that. | think possibly | wasn't clear, but the
Decision Making will be to April 2. And that the point is the

opportunity to possibly have further infornmation today, which is

very slim but | was just trying to be open to that opportunity
if we had any available tine. Ckay. Is that fairly clear, M.
Stuart?

M5. STUART:  Yes.

CHAI RPERSON GRIFFI'S:  Gkay. Good. In which case,
I think we can give -- the dates are clear. Do we have witten
items that we can give the Applicant at this tine, or --

MR HART: At this tine based on what just took
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pl ace, the Board is asking for pretty nmuch what we asked for at
the January 29" Heari ng.

CHAI RPERSON  (RI FFI S: Vell, let's do this, M.
Hart, rather than going through all that. Can we -- is it, and
tell me if it isn't, is it conceivable that we could put together
sone of the itens in a quick neno witten forn?

MR HART: Yes. Actually, | think it would be a --
it should be sufficient for nme to give her a copy of the Agenda.

CHAI RPERSON GRI FFI'S:  That woul d be --

MR HART: It's clearly witten out on the Agenda
ri ght there.

CHAI RPERSON GRI FFI'S;  That's where |' m goi ng.

MR HART: Yes.

SECRETARY PRU TT: And, M. Chairman, the only
additional information that was added was her response to the --

CHAl RPERSON GRI FFI'S:  Exact | y.

SECRETARY PRU TT: -- Mcrobiology, so the Agenda
covers everyt hing.

CHAI RPERSON (RI FFI S: Ckay. QG eat . That's very
good then. Thank you very much. And let us nove on then to the
next .

Let me introduce our third pinch hitter for this
norning, M. Hood, who is representing the Zoning Commssion this
nor ni ng. And we appreciate the Commission having such great

flexibility for rotating their menbers. And M. Hart, whenever
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you' re ready, we can call the next case.

MR HART: The next case is that of a nodification
of approved plans. The original plan was heard on February 9
2000. The issuance of that particular application was March 21%,
2000. The participating Menbers on the original case were M.
Sockwel |, Ms. Renshaw, M. Hood and M. Sheila G oss Reid.

The Applicant in the above-referenced matter, the
Pot omac El ectric Power Conpany, requests that the Board of Zoning
Adj ustnent approve a nodification to the architectural plans
approved by the Board in BZA Order 16546, dated March 21%, 2000.

The Applicant also requests that the Board,
pursuant to its authority wunder Section 3101.6, waive the
requi rements of Section 3129.3 of the Regul ations, which requires
that a request for a nodification of approved plans be nade not
later than six nmonths after the final date of the order approving
the application.

That case is now before the Board, and the
participating Menbers in this phase of the case is M. Giffis,
Ms. Renshaw, M. Levy, M. Etherly, and M. Hood.

CHAl RPERSON GRI FFI'S:  Thank you, M. Hart. And as
| stated, we welcone M. Hood on this case. | also have polled
the Board Menbers regarding this case, and they have read all of
the pertinent docunmentation in order to deliberate and deci de on
this matter.

Board Menbers, we do have two issues. First of
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all, waiving of our rules so that we mght or mght not proceed
with this. And then secondly, for addressing the nodification to
the plans. And unfort -- well, |I'm not sure, Board Menbers, if
this is the first time you're seeing it, but I|'ve just been
handed the O fice of Planning report dated February 26", 2002, so
| think that we should probably take a half a mnute to read
this.

Ckay. Let ne just give ny understanding of what
the OP is indicating regarding a request for the nodification of
the approved plan. And ny quick review of this is that they
indicate that they have no objection to the site nodification
request, and they have no objection to the proposed nodification.
If others see additional infornmation that we need to deal with
there, you can let nme know.

Let me take up the issue of waiving of the rules.
As you know, the Applicant had put in an argunent regarding the
factor of why and how we shoul d base the waiving of the timng on
this, which in the regulations would be that no later than six
months would we see any sort of nodifications. And that six

nmont hs cones fromthe date of our final witten order.

There seens to -- the Applicant seens to bring up
some issues that -- let nme just quite frankly state in terns of
the coordination of timng, in terns of some of the other

processes that they were going through, the large tract review,

the pernitting, all these timeliness -- there was the argument
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that, in fact, it was inpossible, and |I'm paraphrasing here but
ny inpression was they are stating that it was inpossible to neet
all of those and cone back in tine. That, to ne, is a larger
issue for the Regulations, and actually is appropriately heard
before the Zoning Commission if, in fact, that is the true case
And, therefore, is not in the jurisdiction of this Board.

However, speaking to the waiver of the rules in
terms of timng, it is not sonething that this Board has refused
to do. In fact, | think obviously we have the authority to waive
our own rules. And what | look for first and forenost is the
effort, and the anount of effort put into any sort of project
that is proceeding. And if there is then realistic effort nade
and progress nade, that then cones beyond any sort of deadline in
terns of time. | think that it is appropriate to reviewit, and
in fact, in this case, | think it's appropriate to waive our
rules on the six nonth timng in order to hear the nodification
but I'm open to hear other comments on the waiving of the rules
at this point.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRIFFI'S:  Yes, M. Levy.

MEMBER LEVY: | agree with your take on this
matter. I think that in consideration of waiving our rules for
the nodification, the six nonth tine period for the nodification
we should consider specifically the progress that the Applicant

has nmade, and the consideration specifically tied to that
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devel oprent . And | would agree that other issues are best |eft
to the Zoni ng Comm ssi on.

Additionally, the OP report points out that the
Ofice of Planning is concerned that this my set a bad
precedent. However, given the very mnor nodification requested,
and its really lack of connection to the issues that were
deliberated in this case, 1'd be in favor of granting the waiver
at this tine.

CHAI RPERSON GRI FFI'S:  Good.  Yes, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW M. Chai r man, in
reference to OP's report that has been given to us today, | want
to just stress the paragraph on the second page of this report.
M. Levy referenced it, but there is one line that kind of junps
out at you, and it says, "Such a waiver forestalls the public
partici pation process." And that is something that we do not
want to have elimnated or forestalled in any way.

| know that these nodifications are mnor, and we
don't want to, or at least | don't want to halt a project that is
pr ogr essi ng. W do have a letter from 7D, signed by the
Treasurer. However, it's not clear in ANG7D s letter signed by
the Treasurer, dated February 27", that the waiver came before a
Public Meeting of 7D She states that, "The Conm ssioners have
no objection to the waiver of the nodification for approval of
the plans being made later than the six nonths after the final

date of the witten order approving the application.” But we
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don't have an idea as to whether or not the Conmissioners re-
voted on this in a Public Meeting, or stated as such in a Public
Meet i ng.

CHAI RPERSON (RI FFI S: Good. Thank you very nuch,
Ms. Renshaw, and | think that's an excellent point. One, the
|arger picture of public participation in the process. Two, as
you' ve nentioned, that the nodifications before us do not go to
material facts or change in material facts of the case, and to
any of the specifics that they actually brought up to the ANC

Conceivably, | do not believe, first, that this is
precedent setting, that | think the individual factors, as

stated, the snmallness of the nodification, do not set the

precedents. I think if, in the future, we saw request for
nodi fications beyond the tine in the order, it my not be
i nappropriate for us to turn it -- well, | think we would have to

address that and see what would be the appropriate process to
take at that point.

M5. SANSONE: M. Chairman.

CHAl RPERSON (RI FFI'S:  Yes.

M5. SANSONE: It nmay be worth just noting that
under Rule 3129.4, "All requests for nodification nust be served
on any of the original parties to the case." In this case, only
the ANC was a party, but if there had been other parties, they
would have had the opportunity to review and comment on the

request for nodification. If they felt there was a need for
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additional Public Hearing or public participation that would
have, no doubt, been brought to the Board's attention, as well.

CHAl RPERSON GRIFFI'S:  Excellent. Excellent point.

Ckay. Any other comrents on the waiving of the rules? Ckay.
Then | take it is the consensus of the Board that we wll waive
the rules. Wiy don't we -- actually, M. Sansone, do we need a
notion to that?

M5.  SANSONE: M. Chairman, you could do it by
notion or consensus.

CHAI RPERSON &R FFI S: Ckay. | take it as a
consensus. Let me get a read on the Board, and I would say it is
a consensus. VW'll waive the rule, so let's go to the
nodi fication then. Wwo would like to begin that while | try and
find mne?

MEMBER LEVY: M. Chair.

CHAI RPERSON GRIFFI'S:  Yes, M. Levy.

MEMBER LEVY: The nodification at hand concerns the
relocation of sonme landscaping that was on the approved
| andscapi ng pl ans. It appears to me from ny reading of the
record that the area in question is on the far side of the
property from the public right of way, and from the adjacent or
near by nei ghborhoods, and so that it wouldn't actually be in view
of anyone passing by, or |iving nearby.

CHAI RPERSON GRI FFI'S:  Uh- huh

MEMBER LEVY: Additionally, the case, the origina
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case concerned a variance from the naxi mum permtted height, and
a special exception regarding the roof structure, so | would just
reiterate that | don't think the nodification goes materially to
the facts of the original case.

CHAI RPERSON GRI FFI'S:  Okay. And al so, ny revi ew of
the nodifications requested at this point, it does seemto go to
the interior building program And as you state, not to the
request for relief in the previous. | don't -- | didn't see, and
I'm open to correction, but | didn't see a huge inpact on the
surrounding area, the site plan, or even the building in terms of
the nodifications requested. M. Renshaw.

VI CE CHAl RPERSON RENSHAW Yes. And | just want to
point out that the |andscape plan surrounding the building
services that has been -- is proposed for the rear, also states
that there is a replacenent schedule. And this is inportant.
This cane up in the original case, that we wanted to nake very
sure that the |andscaping would be maintained, and the trees and
bushes would be replaced if they die. And on this subm ssion,
there's not -- it came with the -- it doesn't have a date or an
exhibit nunber on it, but in any case, the new |andscape plan
does state that any plan shown on this plan which dies within 20
years of the date of the BZA approval, wll be replaced by the
property owner. And that is what | |ooked for in reviewing the
| andscapi ng surroundi ng the building services building.

CHAI RPERSON GRI FFI S: Ckay. So am | correct in
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hearing you, that you're satisfied with --

VI CE CHAl RPERSON RENSHAW  Yes.

CHAIRPERSON GRIFFIS:  -- the note - okay - on the
nodi fication of the |andscape plan, which is now part of the
subm ssion. Any other comments on this? In which case, | would
nove approval of application -- the nodification of Application
Nunber 16546, which is Pepco, and ask for a second.

MEMBER LEVY: Second.

CHAI RPERSON GRI FFI S: Bei ng seconded, any further
di scussion on this needed? Very well then, all those in favor
say aye.

(Vote.)

CHAI RPERSON GRI FFI'S:  Any opposed? Fabul ous.

MR HART: Staff with a vote of 5-0 noves to
approve the notion, the requested notion for nodification. The
notion was nade by M. Giffis, seconded by M. Levy.

CHAI RPERSON (RI FFI S: Thank you very nmuch, M.
Hart. And let's nove on.

MR HART: The next case is that of Application
Nunber 16627 of Paul and El aine Anderson, pursuant to 11 DCWR
3103.2, for a variance wunder Section 701.1, from the wuse
provisions to allow an auto repair store to include the sales of
auto parts, display of tires, and other auto accessories, and for
the towing of vehicles on the first floor and lot, in a C1

District, at prem ses 3426 18" Street, N. E., Square 4146, Lot 27.
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The Applicant has decided not to proceed wit the

case, and has consented to its dismssal. You need a vote.
CHAI RPERSON (&R FFI S: Yeah. I"m sorry. Yeah, |
was -- actually, I'mjust reading another case, but I'mwth you,

M. Hart. Thank you very nuch. And we are tal king about 16627,
in which case you indicated that they are not proceeding wth
this case. Correct?

MR HART: They are not proceeding, and they have
consented to its disnissal.

CHAl RPERSON GRI FFI S: Ckay. Good. Then | would
nove that we dismss Application 16627 at this tinme.

VI CE CHAlI RPERSON RENSHAW  Second.

MEMBER ETHERLY: Second.

CHAI RPERSON GRI FFI S: Ckay. Havi ng seconded, all
those in favor.

(Vote.)

CHAI RPERSON GRI FFI'S: Any opposed?

MR HART: Excuse ne. Wwo seconded?

VI CE CHAI RPERSON RENSHAW M. Etherly canme in
under the wire.

MR HART: Yeah.

CHAl RPERSON GRI FFI'S:  The vote on that one.

MR HART: kay. On the vote of 5-0, the Board has
voted to dismss Case 16627. The notion was nade by M. Giffis,

seconded by Ms. Renshaw.
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The next case is 16816 of Theodore J. Piccone,
pursuant to 11 DCOVR 3104.1 for a special exception to allow an
addition to a single fanily dwelling under Section 223, not
conplying with the | ot occupancy, Section 403, rear yard, Section
404, and side vyard, Section 405 requirenents in NOPD R 1-B
District at premses 3615 Davis Street, N W, Square 1934, Lot
17.

The hearing date on this case was January 15,
2002. The Board was inforned that because the site is |ocated in
the Naval Cbservatory Precinct District, a report is requiremnent
from the National Capitol Planning Conmm ssion. The case placed
on NCPC s cal endar for February 7'", 2002. Thereafter, a report
coul d conceivably be sent from NCPC to the Board.

The Board heard the facts of the -case, and
requested the following from Applicant, revised elevations
corrected, the plans filed with the elevation did not natch
el evations that were presented at the hearing, a |andscape plan
showing the size, placenment, and type of vegetation to be
pl anted. The vegetation to remain should be identified, the plan
shoul d identify the topography of the site, an assessnent of how
the Applicant intends to protect the roots of the large Pine tree
that is located on this property. The tree is located on the
abutting property.

Four, a detailed elevation of the fencing to be

used. The color and material to be used should be identified.
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Letters from nei ghborhood residents who support the application.

The Board placed the application tentatively on the
March 5", 2002 Public Meeting Agenda for a decision, if a report
was received from NCPC

In a letter dated February 22" 2002, the Applicant
indicated that he was unable to provide all the information
requested by the Board for its Mrch 5" 2002 Public Meeting.
He, therefore, requested a one nonth postponenent of the Board's
decision, to allow the necessary tine needed to prepare the
i nformati on requested by the Board.

The participating Mnbers are M. Giffis, M.
Renshaw, M. FEtherly, M. David Levy, and M. Anthony J. Hood.
The application is now before the Board.

CHAI RPERSON (RI FFI S: Thank you, M. Hart. Cay,
Board Menbers. VW did have submtted a letter from the
Applicant. First, there's been a lot of progress in putting the
docunentation together in order to get us to today's Decision
Making, and as | will reiterate, for a special exception in this.

NCPC has been heard from The concern of the
adj acent nei ghbor appears to be mitigated by the letter of the
subm ssi on. However, the Applicant's subm ssion to us indicates
that he has changed architect on this and does not have, as the
Board requested, revised dranings. | don't think we can actually
decide this and put together a sufficient and appropriate order

wi thout, obviously, looking at the heart and meat of the case,
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which went to the representation by the Applicant through
architectural docunentation. In which case, again | would stress
that | think the progress has been very positive on this, NCPC
havi ng no objection to it.

| would -- let nme just look at the entire issue.
OP, of course, was recommendi ng approval, and the ANC was al so
recommendi ng approval, so everyone else has been satisfied, |
woul d say, except for us. Any opinions on that?

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: | would agree. And | think that the
mssing information, the dranwings in particular, go directly to
the nerits of the case. And | would want to advise the Applicant
that those wll be inportant in our consideration, in our
del i berati on.

CHAI RPERSON GRI FFI S: Ri ght. And | think the
Applicant is not unclear of where we were in terms of how we
di scussed the el evations and some of the siting, and al so sone of
the materials that we were |ooking at. And | think it was
under st ood.

Qovi ously, we also needed, as M. Hart stated, the
Agenda states we need corrected el evations, because actually what
was proposed was not shown correctly on the elevations that were
presented in the Public Hearing, and so it does not seem

nmonumental to pull together this.
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Any other issues or comments? Ckay. In which
case, | would say we set this for final decision on the 2" of
April, 2002. And | don't believe the Applicant for this is here
today, 16816, and so if | could ask Staff. W will notify the
Applicant, of course. And can we attach the Agenda to the sane
meno?  Ckay. And so notification will be nade that way. \Very
good.

Let us -- I"'msorry. If we could just take a three
m nute quick recess at this point.

(Of the record 11:15 - 11:20 a.m)

CHAI RPERSON CGRIFFI'S: W' re back again, if you want
to call the next case.

MR HART: Ckay. The next case on our Agenda is
Application Nunber 16785 of 33 New York Avenue, LLC, pursuant to
11 DCWVR 3103.2, for a variance from the off-street parking
requi renments under Section 2101, for a public hall use in the G
3-C District, at premises 39 New York Avenue, N E. That's Square
671, Lot 18.

The hearing dates on this case were Novenber 13"
2001, and January 15", 2002. Oficials from the African
Comunity Center, M. Tao Eniola, Director of Cperations, and M.
Franci s Bundu, President, spoke on behalf of the Applicant.

At the Novenber 13, 2001 Public Hearing, the Board
requested several itens, which were filed. Upon review of the

materials and a discussion with the Applicant's representatives,
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and the Ofice of Planning, the Board indicated that substantial
i mprovenents with the project has been nade. However, additiona
fine-tuning would be needed to resolve all of the Board's
concerns.

The Boar d r equest ed t he Applicant's
representatives, one, provide a letter from the DC Departnent of
Public Wrks and the Police Department wupdating the original
reports, and stating whether their concerns with the projects
have been resol ved. The Ofice of Planning volunteered to
coordi nate the neeting

Two, provide a copy of the agreenent that the
Applicant's representatives intend to sign wth the Skylark
Lounge. A letter of intent was provided to the Board. However,
the Board indicated that nore specificity is needed. Provi de
verification of the condition of the parking spaces that would be
| eased from the Skylark Lounge. Phot ographs could be used.
Provide verification of the anount of space in the building to be
used. An independent professional is to conduct the analysis.
Review the possibility of using fixed-seats. If this could be
accommbdated, the required nunber of parking spaces would be
substantially reduced.

Six, provide confirmation of the business address
where the Skylark Lounge operates. Seven, provide verification
that the building is capable of neeting building and fire code

requi rements prior to occupancy.
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The Board al so requested a supplenent report from
the Ofice of Planning, and an official report from the Advisory
Nei ghbor hood Commi ssion 6A. The Single Menber Conm ssioner for
6A02 filed a report.

The Board schedul ed a decision on the application
for the March 5", 2002 Public Meeting. Al subnmissions were to
be provided to the Ofice of Zoning by February 21%, 2002.

The participating Board Menbers are M. Giffis,
Ms. Renshaw, M. Levy, M. Etherly, and M. Anthony Hood. The
application is now before the Board.

CHAI RPERSON (RI FFI S: Thank you, M. Hart. Ckay,
Board Menmbers. |I'mcertain that we all recall this case, and we
have had additional subm ssions. And let ne just actually open
this up for discussion.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah, M. Levy.

MEMBER LEVY: On a specific point of subnission of
a signed |ease agreenent for seven parking spaces, just for the
record, we have received that from the Applicant, so that
particular item has been satisfied. W have a -- it's entitled,
"Subl ease Agreenent”, dated 12 February, 2002 for seven parking
spaces. |t appears to be a five year |ease.

Additionally, we have a report from the District
Di vision of Transportation stating no objection.

CHAl RPERSON  GRI FFI S: And ny understanding, ny
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notes, sir, indicating that they actually indicated that it would

be appropriate for a three year approval. |s that correct? Dd
you see that? |'mjust seeing nmy notes. | can't get the cite on
t hat .

MEMBER LEVY: | believe you're correct.

COW SSI ONER HOOD: You're actually correct.

CHAI RPERSON GRI FFI S:  Ckay.

COW SSI ONER HOOD:  They have asked us to do it on
a tenporary basis, which is a three year approval.

CHAl RPERSON GRI FFI'S: R ght.

COW SSI ONER HOOD: M. Chair.

CHAl RPERSON (RI FFI'S: Yes.

COW SSIONER HOOD:  If | can just ask, | was under
the inpression that we were going to get sone kind of report from
the police departnent --

CHAl RPERSON GRIFFI'S:  Right .

COW SSI ONER  HOOD: -- rescinding their concerns,
and | really have had a tine trying to deci pher that to find out
if the report is included in Transportation's report, Planning' s
report, or where is it?

CHAI RPERSON GRI FFI'S: R ght.

COW SSI ONER - HOOD: Just something that just
singles out been retracting their earlier comments.

CHAI RPERSON GRI FFI S: And if | recall correctly,

that was a very pertinent point to you and this Board, and |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

think you made that fairly clear. | did not see a witten report
from Metropolitan Police Departnent. Dd -- other than the
original, so we don't have an update on that.

VI CE CHAl RPERSON RENSHAW Al so, | seemto renenber
we wanted a report fromthe fire departnent also.

CHAI RPERSON GRI FFI'S: R ght.

VI CE CHAl RPERSON RENSHAW And we had asked the
Ofice of Planning to look into the parking along New York
Avenue. It's referenced on the report that we received this
norni ng about, on page 4, four parking spaces in the public space
in front of 39 New York Avenue, the subject property.

CHAl RPERSON GRIFFI'S: R ght.

VI CE CHAl RPERSON RENSHAW But we wanted to nake
very clear that those four parking spaces are available at the
time that this hall would be in use, and are not, shall we say,
just elimnated because of through traffic.

CHAI RPERSON GRI FFI'S: | ndeed.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI S: yeah.

MEMBER LEVY: The subnittal that we received from
the Applicant appears to be dated February 19'. It seems to
indicate that a lot of discussions have taken place, and a | ot of
peopl e have agreed to certain things, but |I'm concerned that we
don't have the witten docunentation in the file to back those

up. One of those is regarding discussions with the police
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depart nent.

COW SSI ONER HOOD:  And, M. Levy, if | could just
echo on that. The way | read it, it was an officer, and I would
hope that the police departnent, if the officer is going to speak
for the whole departnent, for the commanding staff, then | hope
that that will be nade clear too, because | have a problem with
just an officer. | don't know how they exactly do it, but
normally, when there's a situation like this, we usually hear
from command staff.

CHAI RPERSON CRI FFI S: Ckay. Vell, where are we
with this? There's been a lot of progress, | would say, fromthe
couple of other tines that we've been through this. O course,
we are at a Decision Making, and let ne also just state that
although we're spending a lot of tine, obviously, this is a
variance for the parking requirement, and so parking obviously is
the pertinent piece, and having no opposition to it. But still,
the variance test has to be addressed and net, and | think that's
why we sent them off looking for the exact docunentation and
par ki ng spaces.

Let ne just state, and | nmay have missed this in
all my notes, but did we ever clarify the specific occupancy for
this? The last | saw was about 45, which would put the parking
to, if | recall correctly, five spaces. But is everyone clear on
how many we' re | ooking at, and how many we're actually granting?

MEMBER LEVY: | think, M. Chair, that we had quite
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a bit of discussion on that, but that it was unclear at the
conclusion of the hearing. W had tal ked about whether or not it
was fixed-seating, and how that would have an inpact on the
parking requirement. W don't have a response fromthe Applicant
on that issue that | can tell.

The revised Ofice of Planning report has a
recommendation that the hall be limted to 45 persons, and they
woul d recomrend approval of seven parking spaces, | Dbelieve,
based on that occupancy.

CHAl RPERSON GRI FFI'S: R ght.

MEMBER LEVY: However, | don't think we've had a
clear indication fromthe occupant what that occupancy woul d be.

CHAI RPERSON GRI FFI S: Ckay. Well, all that being
said, what is the pleasure or the direction of the Board at this
tinme, or the individuals on the Board for discussion?

COW SSI ONER  HOOD: M. Chair, |'m just thinking.
If we nove with this today, and it's in the affirmative, |1'mjust
throwing it in for discussion, can we hold the order until we get
the necessary things that we have asked for, or would the Board
rather just wait until you have everything before you nove for
the --

CHAI RPERSON (R FFI S: Vll, | think there's two
options, and let's first hear comments. Are people ready to
deci de this today?

VI CE CHAl RPERSON RENSHAW M. Chairman, |'m ready
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to decide the case today. | endorse ny colleague, M. Hood's
recomendation or suggestion that if we do go forward with this
today, and if we do approve it, that we hold the order until such
time as the itens that we need to have as part of the file are
sent in to the Board, or delivered to the Board.

CHAI RPERSON @RI FFI S: Well, for clarification, if

we -- if a notion was put before us today and decided for
approval, the order -- it wouldn't nean nuch if we just kept the
order to wait for submissions. It would have to -- we'd have to

create the condition that they would have to neet. And in which
case then, you know, sone sort of |anguage would have to be
included that the order would be void if, in fact, you know, for
instance, just as a hypothetical that MPD came in opposition to
th is. Wich would nean that MPD were, in fact, controlling the
order of the Board, or was the nmain point of the deliberation.
My -- | guess specifically and directly, | think that nmay be a
little conplicated in how we're doing it.

| think what we can do is give clear indication of
direction of deliberation on the record that is before us today,
but I would think that we would probably -- it would probably be
nore advantageous for us to deliberate on the entire record of
things that we need. And disappointingly, that we have a |ot of
cases this norning that seemto be running into this problem but
| think this Board errs clearly on the side of giving tinme in

order for the appropriate naterials to conme in, so that an
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appropriate decision can be made. And that's a --

COW SSIONER HOOD: | would agree with you. After
sitting back and thinking about that, we nay be putting the cart
before the horse, because MPD, we don't know what's actually
going to be said, so | would, like you say, err on the side of
caution, and nmaybe we
better --

CHAIRPERSON GRIFFIS: O if they ever put anything
in. | nmean, | guess -- | nean, there's a possibility.

COW SSI ONER HOOD: Wl I, they're obviously having
sone ki nd of discussions.

CHAl RPERSON GRIFFI'S: R ght.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah, M. Levy.

MEMBER LEVY: Looking over the additional itens
that we had requested, there's an item here regarding
verification of the anount of space in the building to be used.
And | guess that, again, tied back to the occupancy --

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: -- is ny recollection. Have we -- it
doesn't appear that we've received additional information on that
poi nt . And also, did we request additional support for the
argunments of a variance in general ?

CHAIRPERSON GRIFFIS: | think, if |I'm not m staken

-- well, yes, we did at one point. Not for this. | think this
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was for today's date neeting, it was kind of assunmed it was
cumul ative, everything that we had asked for previously. And |I'm
trying to find a date when, in fact, when this was -- this was
continued to the 15" of January, 2002. W had asked for the
representative of the Applicant to provide an outline addressing
how the application neets the three prong test for the area
variance, and also several other things that | think are then
incorporated in the |list of today.

MEMBER LEVY: | guess, M. Chair, |'mparticularly

concerned about the lack of information on how the building is

specifically going to be used. And | don't see that we've
received --

CHAI RPERSON  GRI FFI S: You nean in ternms of
occupancy.

MEMBER LEVY: Right. It ties to occupancy.

CHAl RPERSON GRIFFI'S:  Right .

MEMBER LEVY: It seens to ne there is a lot of
space in the building, some of which was intended to be used and
sone not, and we didn't have any clarity on that.

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: So | would look -- if we're going to
post pone our decision today, | would |l ook for that information to
cone in.

CHAI RPERSON GRIFFIS: Ckay. And | think that went

to what we talked about as a professional to conduct the
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anal ysi s. It seems to be a little bit indirect, but rather, we
needed a fl oor plan.

There was also a discussion about the assenbly
space, the offices, what portion would be used for offices that
woul d obviously be a different occupancy than from the assenbly
space. And that doesn't -- on the face of it doesn't go to the
zoni ng issue, except for the fact that that establishes the total
occupancy that would then establish the actual par ki ng
requi renent that would then go to the relief sought.

MEMBER LEVY: Ri ght. | think it's inportant to
have clarification on that.

CHAI RPERSON GRI FFI S: Ckay. And so is it the
intent and consensus of the Board to again, in addition, request
this information, and set this for the 2™ of April, 2002?

VI CE CHAl RPERSON RENSHAW  Yes, M. Chai rman.

MEMBER LEVY: M. Chair, 1'd be prepared to proceed
today, but |I would prefer to reschedul e the Decision Meting.

CHAI RPERSON GRIFFI'S:  Ckay. Well, let us do that,
and let us reiterate the fact that we are also waiting for the
witten opinion of Metropolitan Police Departnent. And to be
absolutely -- oh, I'm sorry, and fire. And to be absolutely
specific, that that would be an official nmeno from MPD, fromthe
presi ding and appropriate officer.

VI CE CHAl RPERSON RENSHAW And the fire departnent.

CHAIRPERSON GRIFFIS: Right. Indeed, and the fire
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depart nent.

M5. BAILEY: M. Chairnman, are you asking Staff or
the Ofice of Planning to follow up on this?

CHAI RPERSON GRIFFIS: W could flip a coin. If I'm
not mstaken, Ofice of Planning is already conducting these kind
of discussions, and so | would say the Ofice of Planning would
continue with those, and then pull together the docunentation, so
-- but thank you for that clarification.

VI CE CHAI RPERSON RENSHAW  And, M. Chairnan, on
the wverification of space to be wused that M. Levy had
reconmmended be part of the file, and a part of the decision
nmaki ng process, are you asking the Applicant to produce that
floor plan?

CHAI RPERSON GRI FFI'S:  Yes. Sonehow - -

VI CE CHAl RPERSON RENSHAW  And al so, occupancy?

CHAIRPERSON GRIFFIS: R ght. And it's one and the

sane. Sormrehow, we need certified what the occupation, or the
occupancy of this building will be in order for us to do the
cal cul ations of the parking. And if I'm not mistaken, we did

this in each of the times that we heard this case, and it was
al ways a questi on.

VI CE CHAl RPERSON RENSHAW  Uh- huh.

CHAI RPERSON GRIFFI'S:  And, of course, you know for
specificity, nost often we have permt drawings that are stanped

and certified by an engineer or architect, and therefore, there
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is the occupancy calculations. And that's, in fact, how nunerous
things are determined from you know, other things we don't need
to talk about, but -- so we need sonething of that nature.

Ckay. That being said, another one to the 2™ of
April, and that would be 2002. In which case, we can nove on.

MR HART: The next case is that of 16808 of
Abigail Y. Parker, pursuant to 11 DCMR 3104.1, for a special
exception to allow a child devel opnent center, 40 children, ages
six months to three years, with a before and after-school
program 25 children, ages 4 to 12, and 12 staff, under Section
205 in an R2 District, at prenmises 2907 7" Street, S.E. That is
on Square 5951, Lot 808.

The hearing date of this case was February 12"
2002. The hearing was continued from Decenber 18", 2001. The
Board heard the facts of the case and requested that the
Applicant provide a revised site plan that identifies the
location of the play area, on-site parking, drop-off and pick-up,
and the dunpster, a revised floor plan to identify the roonms and
facilities that would be wused to accommpdate the «child
devel opnent center. The first floor and basenent of the building
will be used for the child care facility. The second floor will
be used as the Applicant's living quarters, and verification of
the southern property line |ocation.

The Board also requested that the Ofice of

Pl anning contact the Department of Public Wrks for reports on
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the project. The requested information was scheduled to be
subnmitted by February 25", 2002. The Board is scheduled to make
a deci si on today.

The participating Board Menbers are M. Giffis,
Ms. Renshaw, M. Levy, M. FEherly, and M. Hannaham The
application is now before the Board.

CHAI RPERSON (R FFI S: Thank you, M. Hart. Ckay.
And we have received several things from the Department of
Health, which indicates quite a bit of specificity in terns of
the occupancy and rest room fixture counts, et cetera, that
obvi ously hel p us understand t he whol e program

W had requested a revised site plan that would
identify, you know, the entire play areas, the drop-offs. Thi s
Board, of course, well knows, and | think nmost others that have
seen this Board in its numerous years of existence go through,
child devel opnent centers and schools, for that nmatter, drop-off
and pick-up is an issue of inportance, and we had asked for that
in terns of site plan identification, how it was actually going
to take pl ace.

In the case, as M. Hart indicated, we also |ook
for the revised floor plan that specifically indicated where and
how the building was functioning, where the kids were going to
be, and the connecti on. | think we also discussed in terns of
how getting across for safety, how to caution the alley because

we have two buil dings. And if |I'm not mistaken, one facility
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that would be used in a coordinated fashion, and so obviously,
how t he pedestrian traffic wal ked through that.

Now what we did receive, in fact, were entirely new
hand-drawn floor plans. And |I'm going to pull up the official
case record, because ny site plan is actually not -- well, it's a
plat plan that has been witten on in terns of indicating the
area that would be used for play area, the parking spaces, and

then the drop-off.

Vell, 1'lIl just state that out there, and we can
proceed with that. Well, no, let me just address it. In terns
of just listing -- this does not help ny understanding of what
that is. I nmean, is there a parking lane on that street? |Is
there no parking in front of that house? Is -- we had gone

through sone of the traffic, and the one-way of the streets and
all that, but is it appropriate how are cars -- is the potential
of blocking that alley or not blocking that alley? Just a little
bit nmore information just in terns of deciphering the inpact of
that, and I'Il open it up at that point.

MEMBER LEVY: M. Chair, I'd like to address the
floor plans, if | mght.

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: It is ny recollection that what we
asked for as additional submttals from the Applicant had to do
primarily with perhaps |abeling how the spaces m ght be used, or

some mnor nodifications. The plans that were presented at the
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hearing appeared to be plans for a single fanily house, as
opposed to a child devel opnent center.

I'm alarmed, frankly, by the new floor plans which
arrived prior to today. They are conpletely different, wth
nmaj or nodi fications. I'm particularly alarned because | believe
that this building was characterized as under-construction, or
partially constructed. And |1'm concerned that the case we have
before us today is naterially different from that which was
presented to us at the hearing.

CHAI RPERSON GRIFFI'S:  And so that, to you, nakes it
difficult to deliberate and decide today because it is materially
different, neaning you need nore discussion, and possibly even
guestions of the new plans that are subnitted?

MEMBER LEVY: Frankly, | don't know how I could --
| feel like there's information in the file that we -- that was
not heard, that's not relevant to what was heard, and | don't see
how we could nake a decision. There are too many differences
between what's in the file now and what was at the hearing.

CHAI RPERSON (RI FFI S: Ckay.

MEMBER LEVY: | don't know how to proceed, frankly.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAl RPERSON (RI FFI'S:  Yes.

VI CE CHAI RPERSON RENSHAW  Just to comment on the

Department of Health's submission, this does not have an exhibit
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nunber, but it's dated February 27", 2002. And it's from Valerie
Ware (phonetic), the program nanager. Very interesting, one page
docunent, because it states that the main floor will be renovated
to accommodate a proposed mninum of 12 infants and toddlers
under two years of age, and | was not clear exactly the nunber of
youngsters accommodated in this building. It says on the revised
basenent floor plan that the basement will have a maxi nrum of 28
children or kids.

CHAI RPERSON GRI FFI'S:  Yeah.

VICE CHAI RPERSON RENSHAW Twenty-ei ght Kkids
maxi mum  The ages, of course, are not defined. Qovi ously, the
children -- well, I'mjust surmsing that the children, these 28
kids, will not stay in the basenent, that they'll be up on the
first floor where it looks like, under these revised plans, the
infants and toddlers under two are going to be situated. And
again, there is no indication here of where the children are
going to eat downstairs. W have learned that the food
preparation will be in the building across the alley.

| note how the new configuration kind of walls off
the entrance to the upstairs units. However, you will note on
the plan that the office has boxed itself into a corner, which
may be dangerous from a fire point of view The wall into the
hal Iway, into the private quarter hallway may have to be cut
through in order to put in a door so soneone can access the front

door .
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| have a question, with all of these children in

the house, whether the doors swing in or swng out. | don't
know. I note only one toilet and sink on the first floor where
the Department of Health has other requirenents. It seens the

Applicant, and |'m reading from the Department of Health, was
advised to provide one toilet and one sink for every ten
occupants, so I'mnot really sure how many occupants are going to
be in this building. Separate sinks for handwashing and utility
children's items nust be present in the diaper -changing area, so
there are | oads of confusion, points of confusion here.

CHAI RPERSON GRI FFI S: Ri ght . And | think that's
the pertinent point that you bring up, that with this infornmation
that actually opens up sone questions that you have. A lot of
the issues that you're bring up, | think are incredibly pertinent
in terms of the entire process of building and running this
facility. Not all are actually pertinent to the specia
exception case, but the point you're bringing up, as | hear you,
is saying that there are still questions of information in your
mnd that are needed. And | would take that indication that, in
fact, you would not be necessarily ready to proceed today.

Let ne digress quickly on the nmeno that you were
readi ng. I had -- | think we could probably just get a
clarification on this because the fourth paragraph of the first
page of the Departnment of Health indicates the main floor will be

renovated to accommodate a proposed mninum of 12 infants and
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toddl ers.

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAI RPERSON GRIFFI'S:  I'mnot sure. Does that nean
that they --

VI CE CHAI RPERSON RENSHAW W don't know the
maxi mum  The Departnent of Health is reconmending --

CHAI RPERSON GRI FFI S:  Ckay.

VI CE CHAl RPERSON RENSHAW -- ten be accommobdat ed.

CHAI RPERSON GRI FFI S: So what |I'm hearing is that
you need the exact enrollment nunber?

VI CE CHAl RPERSCON RENSHAW  Yes.

CHAIRPERSON GRIFFIS: Ckay. And let ne just also
address sone of the issues that you brought up in terms of fire
and building code safety in ternms of door swings, in ternms of
access, in terns of egress path and distance to egress, all very,
very inportant issues in any building, and certainly the purview
of DCRA which will be looking at that, and not our's, but wll
clearly be | ooked at.

Ckay. M. Levy, you had brought up --

MEMBER LEVY: Maybe | should clarify where | stand
on this --

CHAI RPERSON GRI FFI'S: Yeah.

MEMBER LEVY: -- at this point. My concerns are
great enough that | don't think that sinply asking for additiona

information and noving the decision date is going to be
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satisfactory. | would suggest that we either need to proceed to
a re-hearing of this case, or if that's not the case, then -- or
if there's not consensus on that, I'd also be prepared to put a

notion on the table today. But | don't think that sinply, given
the confusing nature of the nmaterials that are in the record, |
don't see that sinply postponing a Decision Meeting is the way to
go on this one.

MEMBER ETHERLY: M. Chairnman.

CHAl RPERSON GRI FFI S Yes.

MEMBER ETHERLY: | understand M. Levy's concern by
sone of the subm ssions that were generated. | have sonewhat a
different reaction. | think some of the subm ssions have hel ped

to clarify some of the questions that we had from the prior
proceeding on this matter. I think where we are, at least from
this Board Menber's standpoint is definitely a need for sone
clarification, sone additional information that clarifies the
nunber of clients that will be serviced in the facility. The
Department of Health nenorandum | believe, helps to further
clarify the picture a little bit, but it also raises sone
additional questions that have been outlined by ny colleague,
Ms. Renshaw.

That being said, | do, however, believe that with a
-- whether it's a postponenent or rescheduling for a later date,
additional information. The subm ssion of additional infornation

could, however, help this Board, | think, be in a better position
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to render a decision on this matter.

To that end, | continue to | ook for some details as
it relates to trash renoval and/or pick-up. The pictures
i ncluded in new subm ssions regarding the dunpster positioning, |
think, are helpful and instructive, but greater detail would be
hel pful, | believe, in that regard.

The Department of Health nmenorandum referencing the
food service facilities, | think, raises an additional concern as

to how that function would be carried out, given the fact that

food service may now be focused in the existing facility. But
once again, that being said, | wuld just sinply like to
enphasi ze that | think we are sinply in need of a little nore

detail and guidance from the Applicant. And perhaps that also
can be assisted with further information from the Departnent of
Health, but | believe that, coordinated with a subsequent date
for Decision Making, | think, would put us where we need to be.
Thank you, M. Chairnan.

CHAI RPERSON CGRIFFI'S:  So you're indicating that you
woul d rather have us -- in fact, perhaps we even go to the |evel
of putting in witten form if not in order form what is
required, specific items what's required, and keep -- and set
this for new Decision Miking, rather than setting it for a new
hearing, or a continuation of a hearing.

MEMBER ETHERLY: That would be ny position, M.

Chai rman. Thank you.
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CHAI RPERSON GRI FFI'S:  Ckay.

VI CE CHAl RPERSON RENSHAW And M. Chairman, |
would like to have sone photographs that depict the subject
property, because |I'm not clear in Exhibit Nunber 39A, the color
phot ographs that have been provided to the Board. W have two
phot ogr aphs, one showing a fire escape in the back, but | don't
know where the fire escape goes to, but it's captioned "Back of

Present Center", so is this the back of the center across the

al l ey? The second picture below says, "Position of Current
Facility", so -- but it looks like the facility is under
construction. It looks like the roof area is not finished. And

SO0 again, is this the property across the alley, or is it the
application that we are deciding on? |I'm not clear on that at
all, sol'd like pictures properly captioned.

CHAI RPERSON GRI FFI'S: Ckay. So we can have quick
pi ctures, and then actually, perhaps, additional information on
some sort of plan that indicates where the current facility is in
relation to the proposed, because they are connected.

I think we also need to look at what is the site
condition at the back for the parking. W have three on-grade
parki ng spaces that are laid out there. The dinensions on those
woul d also be appropriate, and then whether that is just grade
grass condition, et cetera.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah.
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MEMBER LEVY: Getting back to the floor plans for a
nonent, if sonehow we're going to proceed with this case and
accept additional information, | would personally like to know
what these very detailed drawings that were presented at the
hearing, which appear to be a single-famly house, how these
relate to what is actually being constructed. I just think an
expl anation of that is necessary for me to nake sense out of the
fact that the new floor plans are drastically different.

If you look specifically at the basenent floor
plan, and this may just be an onission, but there are no stairs
there, even though there appear to be stairs com ng down fromthe
first floor. That area is characterized as an open play area of
996 square feet. I'm guessing there's actually a stair in the
mddle of that play area, so |I'mwondering if that drawi ng still
doesn't represent the intended design

Al 'so, the Departnment of Health and Human Services
letter, Department of Health letter refers to requirenment for
di aper changing area on separate sinks, and | don't see that
anywhere in the floor plans either, so | wonder if that
requi renment has been net in the design

CHAI RPERSON CGRI FFI S: Yeah, good point. And |
think it all goes back to the fact of clarification of what's
bei ng proposed. But |, again, want to be careful in ternms of the
specificity of the information that we actually need. M. Levy,

| hear you absolutely correct. | think it may be nore appropriate
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to say that the facility in terns of, for instance, diaper
changi ng, age appropriate toilet roonms, and space requirenents,
sun and air, and all that for running this, is appropriately
dealt with by those controlling agencies so that -- and our
orders do, and the Regulations do state that they have to be
referred, and reports given, and then the correct |icenses be
provided, so | guess | don't want to step too far into
specificity of how nuch we need. But clearly what you're | ooking
for is even a narrative description with the plans, discussing
the reality of what's actually being proposed in terns of the
buil ding itself.

MEMBER LEVY: Right. | understand your point about
the details, but in order for ne to vote, to cast a vote in this
case, | have to be confident that what's actually before ne, and
right now, frankly, I'mnot sure what we're voting on

CHAI RPERSON GRIFFI'S:  Ckay. And good, and | think

that's absolutely true, clarification of exactly what's being

proposed.

MEMBER ETHERLY: And M. Chair.

CHAl RPERSON GRI FFI'S: Yes.

MEMBER ETHERLY: If | my, just as a further
clarification. | believe ny colleague, Ms. Renshaw, hit it

right on the head when she spoke about the relationship between
the new facility, so to speak, and the existing facility. And |

think clarity there would greatly benefit the Applicant in terms
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of presenting her case, giving this Board sone greater
understanding of the relationship of the existing facility wth
the proposed facility in ternms of, once again, planning around
novenent of food service itens, or novenent of clients to receive
neals. Once again, | just think specificity in that regard wll
help give us a greater understanding of what this canpus m ght
| ook |ike, no pun intended. Thank you, M. Chairnan.

VI CE CHAl RPERSON RENSHAW  Moreover, M. Chairnan,
we have to have a clear understanding of how many children are
going to be accomodated in this facility. The application
speaks to 40 children, ages six months to three years. W have a
before and after-school program of plus 25 children, ages four to
twel ve. And | want to know that this dwelling can acconmodate
that nunber of children, or are we passing the application for
only 40 children --

SECRETARY PRU TT: M. Chair.

VI CE CHAlI RPERSON RENSHAW -- if you count the
basenent and you count the first floor.

CHAl RPERSON (RI FFI'S:  Yes.

SECRETARY PRU TT: May | nake a suggestion that,
first of all, M. Parker isn't here, so she's not getting the
benefit of this. That maybe Staff put together a meno that would
go to her --

CHAI RPERSON GRI FFI'S: R ght.

SECRETARY PRUTT: --  requesting additional
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information. Then run it by you to nmake sure that we are asking
the questions that you want to know.

CHAI RPERSON GRI FFI'S: R ght.

SECRETARY PRU TT: And then potentially continue
this for the April neeting, or the My neeting, depending upon
the information and the availability that Ms. Parker will have to
get it.

CHAI RPERSON  GRI FFI S: Yes, that's exactly what
we're going to do, and we're going to be |ooking for enrollnment
and operations of the facility, which would include tine, so we
will do that. Ve will -- Staff wll put together the list.
W'll put it out, perhaps even in order form The Board will
review it and approve it, anend it as necessary, and send it to
the Applicant. Everyone confortable with that?

MEMBER ETHERLY:  Yes.

CHAI RPERSON GRI FFI S: Ckay. Ch, yeah. Abi gai |
Parker. That is our deja-vu neeting of April, 2002, right after
one of ny favorite holidays of all tinme.

Ckay. It is high noon. W are going to call our
afternoon schedule at exactly 1:00. And | had indicated earlier
this nmorning that we may adjourn at 12:00. However, | would |ike
to call the next case so that we wuld finish our norning
schedul e, knowing that we are sacrificing our own time to conduct
business in the -- during our lunch session. However, let us

proceed with that.
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MR HART: The next case, Appeal Nunber 16830 of
the ANGC-2A, pursuant to 11 DCMR 3100 and 3101, from the decision
of David dark, Director, Departrment of Consurmer and Regul atory
Affairs, effecting the issuance of a building permt, Nunber
B439442, dated Cctober 17", 2001, to allow the construction of a
new single famly dwelling allegedly in violation of the area
requirements in an FBOO'R-3 District at prem ses 909 Hughes Mws,
N. W, Square 16, Lot 888.

Appel l ants, ANC-2A. Richard Price represented ANCG
2A. The Board indicated that Maria Tyler, Single Menber District
Commi ssioner AN G 2A03, could give M. Price technical
assi st ance. The Board ascertained that Cornish Htchcock,
Esquire, wote the ANCs witten statenent; however, M.
H tchcock woul d not represent the ANC at the hearing.

Richard Price also spoke on behalf of nearby
property owners. They are Caire Gftci, Linda Frees, and
Charles Riseling, who reside at 915, 919, and 923 Hughes Mws,
N. W, respectively.

The Appellee, Director of DCRA represented by
Raouf M Abdullah, Ofice of the Corporation Counsel, and Toye
Bel l 0o, Acting Zoning Administrator.

Property owner, Farhad Nasseri, represented by Paul
A Tummonds, Jr., of Shaw Pittnan.

The Board heard the facts of the Appeal case. The

following informati on was requested. The Appellee is to provide
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a copy of the Surveyor's plat that shows the width of Queen
Anne's Lane. The Board was unable to confirm whether Queen
Anne's Lane is an alley or a dedicated street.

The Appellant is to provide information about a
federal project that would designate Queen Anne's Lane as an
al | ey.

Submi ssions were requested by the Board to cone in
on February 15", Responses to the subm ssions were by February
25", and the decision is today.

Participating Menmbers are M. Giffis, M. Renshaw,

M. Etherly, and M. Hannaham The application is now before the

Boar d.

CHAI RPERSON GRI FFI S: Thank you, M. Hart. Cay.
Let us -- we did get quite a few subnmissions. | know the Board
Menbers have all read it, and let us go first -- | want to hear
sone discussion on this, of course, but | just want to have

clarification that, in fact, this is the appeal that went to the
area requirenents. However, the case was -- the issue at hand
was the mninmum | ot area, and not being of conformng |ot size.
And then we did have the alley |ot abutnent issue, so however the
Board wants to proceed in discussing that, | think it's great.

think we did have docunentation that established that the
question -- one of the questions that we have of the Queen's Anne
Lane, whether it was an alley, or road, or what have you, | think

is fairly established that it is an alley.
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M. Levy, you had coments?

MEMBER LEVY: Yes, M. Chair. On those issues
specifically, | agree that it is established that Queen Anne's
Lane is an alley, and the Appellant's additional submttals
support that, as well.

Additionally, we have supplenmental filing fromthe
Appell ee which forwards the original subdivision from 1960,
indicating that Queen Anne's Alley was originally called Hughes
Court, and verifying that, in fact, it is 30 feet in width, so |
think that issue is clear.

The other alley issue that was in question was that

CHAI RPERSON GRIFFIS:  And can | interrupt you for
some specificity?

MEMBER LEVY: Pl ease.

CHAI RPERSON  GRI FFI S: The point of that, and
there's tw parts to that. That's the second part of the
regul ation that actually goes to the alley. The alley lot wll
have access to the street through an alley that's 30 feet in
wi dt h.

MEMBER LEVY: Absol utely.

CHAI RPERSON GRI FFI'S:  And so you' ve established the
fact that the street access has a 30 foot alley width.

MEMBER LEVY: Absol utely.

CHAI RPERSON GRI FFI'S:  Ckay.
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MEMBER LEVY: | think we established at the hearing
that the main alley, which | believe is called Hughes Mews, had a
width of 30 feet, as well, so the property is connected to the
street via those two alleys, both of which are 30 feet in wdth,

so | think that requirenent is satisfied.

CHAI RPERSON  GRI FFI S: Ckay. And then -- so,
t her ef or e, you agree with t he Zoni ng Adnmi ni strator's
interpretation that that 30 foot portion, which if 1 recall
correctly, I'Il call it up here, but it was north/south in our

site plans, that that is the abutting alley that is 30 feet.

MEMBER LEVY: Well, | would say that there are two
portions of alleys, or two alleys that abut the site, but that
the requirenent is for the property to abut an alley that is 30
feet in width, and | think it satisfies that requirenent, as
wel I .

CHAI RPERSON GRI FFI S: Ckay. Anything else on the
alley?

MEMBER LEVY: Not that |'ve got.

CHAI RPERSON  (RI FFI S: Ckay. Anyone else have
coments on the alley lot abutnent issue? Aley width? And we
are tal king about Section 2507.2, which reads one famly dwelling
shall not be erected or constructed on an alley unless the alley
abuts an alley 30 feet or nore in width, and has from the alley
access to a street through an alley or alleys not less than 30

feet in width. And | think M. Levy has adequately laid out what
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we have heard and what, in fact, we find the facts to be in terms
of abutting and access to street on 30 foot dinensions.

Ckay. Well, going to ninimumlot area, there was a
guestion that went specifically to -- and forgive ne. I'"m just
going to try and find the cite here so we can be absolutely
specific on -- okay. And each of the participants in this have
cited this, and obviously, set forward their arguments to the
mninum lot area, but we are looking at 401.1 that states,
"Except as provided in Chapter 20 through 25 of this Title, in
the case of the building located on May 12, 1958, on lot area, or
width of lot, or both, less than is prescribed in 401.3 for the
District in which it is |ocated. The building may not be
enlarged or replaced by a new building unless it conplies wth
all other" - and | add that enphasis - "provisions of this
Title", because it seens that that word is, in fact, the crux of
the argunent that's before us on both sides, "other".

Is it, in fact, inclusive of all of the
regul ations, of the sections of the regulation, or is it
subtractive of this particular one? And | think -- well, let me
have Board Menbers speak to that. Ckay. Very well, 1'Il take
the opportunity to do it nyself.

It seens to be fairly clear, and | agree with the
Zoning Administrator's interpretation of the fact that with the
inclusion of other provision, and in fact, is indicating that the

ot needs to neet all other requirements of the zoning. It is
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not inclusive of everything, but it obviously sets out its point

to subtract fromits own paragraph, and provisions,

and sections.

Ckay. Any other comments, discussions on this?

MEMBER LEVY: Just that | would concur with that,

as well, M. Chair.

CHAl RPERSON GRIFFI'S:  Ckay. And you -- yeah, just

to underscore it. | nean, | -- yeah. To reiterate nyself

looking at my old notes, and would just say that if all the

provi sions were to be net, then obviously the word "other" would

not have been i ncl uded.

Ckay. Well, let us have a notion then, if anyone

is inclined.

MEMBER LEVY: M. Chair, | would nove that we deny

Appeal Nunber 16830 regarding 909 Hughes Mews,

N. W, Lot 888,

Square 16, based on lack of nerit in the arguments nade by the

Appel | ant.

CHAl RPERSON GRI FFI S: Very good.
notion. Any discussion on the notion at hand?

VI CE CHAl RPERSON RENSHAW M. Levy,
your request for denial solely on the alley issue?

MEMBER LEVY: On the alley issue,

i ssue of the mnimumlot size.

CHAI RPERSON  CGRI FFI S: And the non-

I second the

are you basing

as well as the

conformng |ot

si ze?
MEMBER LEVY: Yes. | nean, | would -- go ahead.
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I"msorry.

VI CE CHAI RPERSON RENSHAW I'"m sorry. I'm just
asking you to perhaps argue your points in regard to those two
ot her issues.

CHAI RPERSON GRI FFI S: Ch, |I'm sorry. | thought
that the Chair had spoke adequately on that.

VI CE CHAI RPERSON RENSHAW No, | would like you,

si nce you proposed the notion.

CHAI RPERSON GRIFFIS:  wWell, | think -- | agree with
the Chair's statements. | think it's clear that the -- that this
provision is set up to allow construction of -- allow buildings
to be enlarged or replaced by new buildings. If they --

actually, it prohibits it unless it conplies with all of the
provisions of the Title, which | think further strengthens that
interpretation, that this building would be prohibited on this
lot if, infact, it did not conply with the other provisions.

VI CE CHAI RPERSON RENSHAW What about the Foggy
Bot t om Overl ay?

MEMBER LEVY: Perhaps you'd like to speak to that
then. And if you'd like, | could tell you about ny notion while
we di scuss that.

CHAl RPERSON GRI FFI S: No, the notion is before us
and seconded. This is a perfectly appropriate time for
di scussion, so --

MEMBER LEVY: Ckay.
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CHAIRPERSON GRIFFIS:  -- | think let's bring it to
-- Ms. Renshaw, why don't you begin the discussion.

VI CE CHAI RPERSON RENSHAW Vell, it's just to
hi ghlight the fact that the ANC, the Appellant, in the brief that
we have been provided on page 4 goes into an interpretation or an
argunent about the Foggy Bottom Overlay, and the inportance of
this Overlay to the area. It's a resource to the city. It's
sonething that the neighborhood is relying on, and it states in
Par agraph nunber one, two, three, four, a property owner proposes
the replacenment of such a building by a new building. The
Overlay District rules require conformance wth requirements of
the underlying R 3 District. And obviously, the ANC is pointing
out that this Foggy Bottom Overlay has very great nerit, and nust
be considered by us. And | would just like to ask ny coll eagues
for their interpretation of the Foggy Bottom Overlay argumnent.

MEMBER LEVY: 1'd like to address that since | made
the notion, and that is that where you just read in paragraph, |
believe you referred to it as Paragraph Four on page 4. It says
that, "The Overlay District rules require conformance wth
requi rements of the underlying R 3 District", and | would argue
that because of the points |I've already nmade, that that is the
case, that this project does neet the wunderlying -- the
requi renments, rather, of the underlying R-3 District.

CHAI RPERSON GRI FFI S: And | think to your point,

M. Levy, when we have overlays that have generalized intent or
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direction, which it seens that -- not seens, in terns of the
issue of lot size, the Foggy Bottom Overlay does not give
specificity. And when specificity is lacking, we need to find
where that specificity is, and that's where we go into the
regul ati ons.

| think you also indicate in that the argument
could be, and well made that the Foggy Bottom Overlay indicates
that it has to come in conpliance with the requirements under R 3
and your finding.

MEMBER LEVY: Right.

CHAI RPERSON GRI FFI S: And your notion indicates
that, in fact, it is in conpliance, and then therefore, the
Zoni ng Administrator's decision shoul d be uphel d.

MEMBER LEVY: I would actually like to thank M.
Renshaw for asking for that clarification, because it's inportant
to note that we did very seriously consider the Appellant's
argunent and supporting docunentati on.

CHAI RPERSON CRIFFI'S:  And | think that can al so be
substantiated with the anount of questioning that the entire
Board did in ternms of the discussion of if a property was
destroyed, and if you recall in the record, reading it in the
testinony, really investigating that idea of what if the building
di sappeared by act of God and fire, could it be reconstructed?
And | think that goes to a | ot of our deliberation also.

Ckay. Q her questions? Ms. Renshaw, are there
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ot her questions, discussions you want to engage?

VI CE CHAl RPERSON RENSHAW  No.

CHAl RPERSON CRIFFI'S:  Anything else? Then | would
ask for all those in favor of the notion to deny the Appeal
16830, signify by saying aye.

(Vote.)

CHAI RPERSON GRI FFI'S: And opposed?

VI CE CHAl RPERSON RENSHAW  (pposed.

CHAl RPERSON GRI FFI S: And M. Hart, when you're
ready you can record the vote for us.

MR HART: Staff would record the vote as 4-1 to
deny the notion -- to deny the appeal. The notion was nade by
M. Levy, seconded by M. Giffis. Ms. Renshaw in opposition.
M. Etherly and M. Hannaham by proxy vote al so to approve.

VI CE CHAl RPERSON RENSHAW  Deny.

MR HART: Deny the --

CHAIRPERSON GRIFFIS: |I'msorry, M. Hart. D d you
say that --

MR HART: Let me read it again. 4-1. M. Levy,
M. Giffis, M. Etherly, and M. Hannaham by proxy vote.

CHAl RPERSON GRI FFI S: Ch, okay. Very good. I

didn't realize we had a proxy from him Excel | ent. Ckay. At
which tine, Board Menbers, | think we ought to be congratul ated
that we've finished this nmorning's session, and this wll then

end the Public Meeting of 5 March, 2002.
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MEMBER LEVY: Review the M nutes.

CHAI RPERSON GRI FFI S: Ch, indeed. Yes, we will
again postpone Mnutes until the afternoon, but | wll just
concl ude the norning session of 5 March, 2002.

(Of the record 12:20 p.m)
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